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—— METROPOLITAN BOROUGH ——




AGENDA PAPERS FOR
STANDARDS COMMITTEE 
Date: Thursday, 3rd March, 2011  

Time:  6.30 p.m.
Place:  Rooms 2&3, Trafford Town Hall, Stretford.

	
	A G E N D A                      PART I


	Enclosure
No.
	Proper Officer

under L.G.A., 1972, S.100D (background papers):



	1. 
	ATTENDANCES

To note attendances, including Officers and any apologies for absence.


	
	

	2.
	DECLARATIONS OF INTEREST

To note any declarations of interest, including whipping declarations.


	
	

	3.
	MINUTES

To receive and, if so determined, to approve as a correct record the Minutes of the meeting held on 22nd July, 2010.
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	4.
	LOCALISM BILL – FUTURE OF THE ETHICAL STANDARDS REGIME
To consider a report of the Monitoring Officer. 
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	5.
	URGENT BUSINESS (IF ANY)
Any other item or items (not likely to disclose "exempt information") which, by reason of special circumstances (to be specified), the Chairman of the meeting is of the opinion should be considered at this meeting as a matter of urgency.

	
	

	6.
	EXCLUSION RESOLUTION (REMAINING ITEMS)

Motion   (Which may be amended as Members think fit):


That the public be excluded from this meeting during consideration of the remaining items on the agenda, because of the likelihood of disclosure of “exempt information” which falls within one or more descriptive category or categories of the Local Government Act 1972, Schedule 12A, as amended by The Local Government (Access to Information) (Variation) Order 2006, and specified on the agenda item or report relating to each such item respectively.

	
	

	
	JANET CALLENDER
Chief Executive
Contact Officer:  J.M.J. Maloney

Ext: 4298


	COUNCILLOR MATTHEW COLLEDGE
Leader of the Council


1

[image: image1.png]TRAFFORD

COUNCIL



_1359893969.doc
Standards Committee

22nd July 2010

________________________________________________________________________________




STANDARDS COMMITTEE


22ND JULY 2010


PRESENT:


Mr. D. Goodman (in the Chair),



Councillors R. Bowker, Mrs. Houraghan and Platt; and Mrs. S. Royle, Mrs. L. Smith and Mr. C.E.J. Griffiths.


In attendance:  Director of Legal and Democratic Services (Mrs. B. Dunn),



Senior Democratic Services Officer (Mr. J.M.J. Maloney).


APOLOGIES:



Apologies for absence were received from Councillor Higgins and Mrs. L. Atkinson.

1.
APPOINTMENT OF CHAIRMAN 2010/11



RESOLVED:  That it be noted that Council had appointed Mr. D. Goodman as Chairman of this Committee for the municipal year 2010/11.


2.
MEMBERSHIP OF THE COMMITTEE 2010/11



RESOLVED: That the membership of the Committee for the municipal year 2010/11 be noted.


3.
TERMS OF REFERENCE OF THE COMMITTEE 2010/11

RESOLVED: That the Terms of Reference of the Committee for the municipal year 2010/11 be noted.


4. 
MINUTES


RESOLVED: That the Minutes of the meeting held on 28th January, 2010 be approved as a correct record and signed by the Chairman.


5.
PROPOSED DECENTRALISATION AND LOCALISM BILL 

The Committee received for information a letter from the Chair of Standards For England advising that the Coalition Government’s proposed Decentralisation and Localism Bill would include a proposal relating to the abolition of the Standards Board regime. No further details were as yet available, and the implications for local Standards Committees, and indeed for the wider standards framework and the Code of Conduct, thus remained unclear. It was noted that the Monitoring Officer would provide further information for the Committee as and when it became available. 


RESOLVED –


(1) That the content of the letter be noted.


(2) That further information be provided to the Committee in due course. 

6.
REVIEW OF THE COUNCIL’S CONSTITUTION 

In the context of this Committee’s ongoing role in monitoring the operation of the Council’s Constitution, the Monitoring Officer advised that, at the Council’s Annual Meeting, a cross-party Constitution Review Group had been established, and was investigating those areas of the Constitution which had either given rise to concern or were deemed to be in need of modernisation. The Monitoring Officer was intending to suggest that the Review Group’s conclusions be brought to this Committee for consideration, probably in the autumn. In discussion, it was noted that the development of the Member / Officer Protocol would be subsumed in this ongoing review. 



RESOLVED: That the content of the report be noted. 

7.
PUBLICATION OF MEMBERS’ INTERESTS ON THE INTERNET 

The Monitoring Officer submitted a report which sought the Committee’s views in respect of a proposed consultation on the publication of the Register of Members’ Interests on the Council’s website. It was noted that a number of Councils had taken steps to promote public availability, and that a range of practices existed. In discussion there was general agreement in support of promoting the principles of transparency and open government, but it was recognised that there were certain circumstances in which the publication of certain categories of information might cause genuine difficulty for a Member.


RESOLVED –


(1) 
That the content of the report and the observations made by the committee be noted.


(2) 
That the Monitoring Officer be authorised to draw up a proposal to consult Members regarding publication of interests on the Internet, including possible exemptions relating to matters where publication might expose the Member concerned or his / her family to any risk. 

8.
LOCAL ASSESSMENT OF COMPLAINTS – TRAINING DVD 

An opportunity was provided for the Committee to review a training DVD designed to illustrate the principles and practice associated with the local assessment of complaints by Standards Committees. Following the presentation Members were invited to comment or raise queries. There was general agreement amongst Members who had participated in the process at Trafford that their experience compared favourably with the scenarios illustrated in the DVD, and that the Council’s process was robust and thorough. The comment was made that it might be beneficial for the DVD’s content to be more widely disseminated amongst Members generally, to promote awareness of the Standards Committee’s potential role in upholding high standards of conduct. 


RESOLVED: That the content of the DVD, and the principles and practice it illustrated, be noted.


9.
EXCLUSION OF THE PRESS AND PUBLIC



RESOLVED: That the public be excluded from this meeting during consideration of the remaining item of business because of the likelihood of disclosure of “exempt information” which falls within one or more descriptive category or categories of the Local Government Act 1972, Schedule 12A, as amended by The Local Government (Access to Information) (Variation) Order 2006.

10.
UPDATE ON LOCAL ASSESSMENTS 

The Monitoring Officer provided the Committee with an oral summary of the activity which had taken place in relation to local assessment, review and investigation of specific complaints since the Committee’s previous meeting. Members welcomed the report that no further action had been required in respect of any complaint made, noting that this outcome suggested that local Councillors were reasonably familiar with the principles and operation of the Code of Conduct. It was also noted that informal actions and discussions undertaken by the Monitoring Officer played a helpful role in averting the need for any more formal action to be taken. The Chairman concluded that the outcome indicated that local arrangements were appropriately conducted and would stand up to close scrutiny. 


RESOLVED: That the content of the report be noted and welcomed.



The meeting commenced at 6.30 p.m. and finished at 8.03 p.m.
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Report to:
Standards Committee



Date:



3 March 2011

Report for: 


Information

Report of: 
Monitoring Officer

Report Title


		Localism Bill – Future of the Ethical Standards Regime







Summary


		The Government has published the Localism Bill, which, amongst many other matters, proposes significant changes to the Ethical Standards regime within local authorities. The proposals within the Bill are aimed at deregulating standards across the country, allowing authorities to adopt their own provisions to regulate Members’ conduct. Local authorities will have a general duty, under the Localism Bill, to promote and retain high standards of conduct.







Recommendation(s)


		To note and discuss the proposals summarised in the report.







Contact person for access to background papers and further information:


Name:

James McLaughlin – Democratic, Scrutiny & Electoral Services Manager


Extension:
1815



Background Papers: 


· Localism Bill (specifically Clauses 14-20 and Schedule 4)


Implications:


		Relationship to Policy Framework/Corporate Priorities

		The role of the Standards Committee is to promote and maintain high standards of conduct by Councillors, co-opted Members and church and parent governor representatives serving on Education Overview and Scrutiny Sub-Committee



		Financial

		None



		Legal

		These are detailed in the report



		Equality & Diversity

		None



		Sustainability Implications

		None



		Staffing/ E-Government/ Asset Management

		None



		Risk Management

		None 



		Health and Safety 

		None





1.
Background

1.1 The Government announced in the Queen’s Speech on 25 May 2010 that the Decentralisation and Localism Bill would include proposals to ‘abolish the Standards Board regime’. No further details were available at the time.


1.2 On 20 September 2010, the Department for Communities and Local Government (CLG) published an announcement that “the whole Standards Board regime consisting of a centrally prescribed code of conduct, standards committees with the power to suspend councillors and an unelected central body will be axed in the upcoming Localism Bill”. CLG’s announcement also advised that in place of the current Standards Board regime the Government would introduce legislation “to ensure that if a councillor is corrupt and abuses their office for personal gain they will be dealt with in the criminal courts”. 


1.3 On 13 December 2010, the Government introduced its Localism Bill to the House of Commons. Clauses 14-20 (inclusive) and Schedule 4 of the Localism Bill provide more information as to the Government’s proposals in relation to the future of standards in local government. 

2. Future of Standards for England and Standards Committees

2.1 The Bill contains provisions to empower the Secretary of State to make an order abolishing Standards for England. The Government have previously indicated that this is their intention. The Bill also includes supplementary provisions repealing existing provisions requiring local authorities to submit reports to Standards for England and enabling local authorities to refer breaches of Member Codes of Conduct to Standards for England.

2.2 The requirement on local authorities to establish Standards Committees will be abolished. Consideration of applications for posts to be exempt from political restriction will become the responsibility of the Head of Paid Service.

3. Code of Conduct

3.1 The provisions in the Local Government Act 2000 requiring local authorities to adopt a code of conduct based on a national model code will be repealed. The undertakings given by councillors to comply with the current Code of Conduct will cease to have effect when these provisions are repealed on what will be known as the “the appointed day”, which is likely to be two months after the Bill receives Royal Assent. This means that until the appointed day, an allegation of misconduct can be made but after the appointed day no further allegations of misconduct can be made under the Standards for England regime. It also means that at the appointed day, allegations will be in the process of investigation and, further, that appeals against sanctions will be pending. Transitional measures are to be put into place to address this and the way in which they will operate is detailedin the following paragraphs: 


· Any cases in the system at the appointed day will make their way through a transitional regim. This would meet the expectation of those who had made allegations that these would be properly dealt with. It also provides an elected Member who has had an allegation made against them with the opportunity to clear their name. 


· The Government proposes that any investigations being undertaken by Standards for England transfer, on the appointed day, to the local authority that referred that investigation. It will be for the local authority to arrange for the conclusion of the investigation. The local authority’s standards committee will remain established until the last complain it is considering, referred either internally or from Standards for England, has been dealt with. 


· Any cases with which the First-tier Tribunal (Local Government Standards in England) is dealing on the appointed day will be concluded by that tribunal. It will not receive any appeals against standards committee rulings after the date. 


· The Government proposes that the suspension sanction is removed from standards committees for the transitional period. Hence the most a standards committee could do, for instance, is to issue a councillor with a censure or a request that they undergo training.

3.2 The Localism Bill contains provision allowing local authorities to adopt a code of conduct, but there will be no obligation to do so. The Council will be able to adopt a revised or replacement code or to withdraw the Code without replacing it. 

4. Assessment/Investigation of alleged breaches of the Code of Conduct

4.1 The provisions contained within the Local Government Act 2000 and the Standards Committee (England) Regulations 2008 detailing how a local authority will deal with an allegation against a Member of a breach of its Code of Conduct will be repealed. 

4.2 The Localism Bill provides that, where a local authority has a code of conduct, and receives an allegation that the code has been breached it will:


· consider whether it is appropriate to investigate the allegation;


· if it decides that investigation is warranted, investigate in such manner as it thinks fit.


4.3 The Bill proposes that local authorities will be able to have regard to any failure to comply with the code in deciding whether to take action against a Member, and if so, what action to take. There would be no power to suspend or disqualify a Member. 


4.4 A local authority will continue to have the power to take action to regulate itself (the case of R v Broadland District Council, ex p. Lashley [2001] All ER  (D) 71 confirms). This is not a power to punish a Member for misconduct, but a power to take administrative action to protect the interest of the Council and the people that it serves. Such action cannot override the democratic election of a Member or prevent him/her from exercising his/her basic rights as a councillor. Examples of the type of action which might be take are:


· Censure


· Restricting access to premises/facilities


· Limiting access to officers


· Removal from outside bodies


· Removal from positions of responsibility within the authority (by the person or body who made the original appointment)


5. Members’ Interests

5.1 The Bill gives the Secretary of State the power to make Regulations regarding Members’ Interests. This regulation may set out what is to be considered an interest, requirements on Members to declare interests, restrict or prevent Members from taking part in decision making where they have an interest, allow local authorities to provide dispensations, provide for local authorities to impose sanctions (not including suspension or disqualification), require Monitoring Officers to establish, maintain and make public registers of Member interests. These provisions already appear in the LGA 2000, but the provisions in that Act will be repealed for English authorities and will be replaced with new Regulations under the Localism Act. At this stage, there is no definite indication of whether there will be significant changes. 

5.2 The Localism Bill proposes the creation of a new criminal offence – where a Member or Co-opted Member, without reasonable excuse, fails to disclose or register an interest in breach of the regulations or takes part in decision making in breach of the regulations. A prosecution may only be instituted by or on behalf of the Director of Public Prosecutions. Proceedings may be commenced within 12 months of the prosecutor having sufficient evidence, but no later than three years after the commission of the offence. A person who is convicted is liable to a fine not exceeding level 5 (currently £5,000). A court may also make a disqualification order for up to 5 years.


6. Predetermination


6.1 The Localism Bill attempted to clarify the position on predetermination and bias. Predetermination (where a Member has closed his or her mind on an issue) would currently debar a Member from taking part in the decision taking on that issue (in particular quasi-judicial matters such as planning or licensing). The long established legal position is that a councillor may not be party to decisions in relation to which he or she either is actually biased or gives an appearance of being biased, as judged by a reasonable observer. 

6.2 The Bill provides that a Member will not be treated as having closed his or her mind on a matter merely because he or she has done anything previously which would indicate what view the Member took, or would or might take in relation to a matter. This clause in the Bill probably does not actually change the law on predetermination as it currently stands, but rather it codifies the existing case law on the difference between predetermination and predisposition. It is likely that an express indication by a Member that he or she has a closed mind would still fall foul of the rules on predetermination and bias. 

7. Other forms of upholding ethical standards


7.1 As councillors do not enjoy legal privilege they are subject to the same laws of libel and slander as the rest of the population. However, a council cannot itself be libelled so this remedy would only be available for the individual claiming they have been libelled or defamed rather than the authority itself.

7.2 Misfeasance in public office is a cuase of action in the civil courts. It is an action against the holder of a public office, alleging in essence that the office-holder has misused or abused his power. There are two types of misfeasance in public office. One, known as ‘targeted malice’, occurs when a public office holder intentionally abuses his or her position with the motive of inflicting damage upon the claimant. The second is termed ‘untargeted malice’ and is committed by a public office holder who acts knowing that he/she has no power to undertake the act complained of. 


7.3 Other civil law remedies would be available to individuals, but not councils, in the area of equalities and discrimination law for unlawful discrimination. Discrimination law governs the right of individuals not to be treated less favourably than others on grounds that include sex, race, religion, sexual orientation, age and disability. It also deals with the duty of public bodies to promote equality although the Government has announced that they are to repeal the social-economic duty on council’s enacted in the Equalities Act 2010. Councillors may, of course, be specifically named as a party to proceedings by claimants in discrimination proceedings. 


7.4 A councillor sentenced o a term of imprisonment of not less than three months is disqualified from office by virtue of Section 80 of the Local Government Act 1972. A councillor using their position to support or influence a planning application for a project or venture that they have a financial interest in or otherwise using their position for self financial gain would be committing an offence under the Fraud Act 2006. Conviction under this Act carries a maximum penalty of 10 years imprisonment or an unlimited fine or both. 


7.5 The Bribery Act 2010 provides a legal framework to combat bribery in the public (or private) sectors. It replaces the fragmented and complex offences at common law and those previously contained in the Prevention of Corruption Acts 1889-1916. The new Act creates two general offences covering the offering, promising or giving of an advantage, and requesting, agreeing to receive or accepting of an advantage in a public office. Again, the maximum penalty for individuals is 10 years’ imprisonment or a fine, or both. The Crown Prosecution Service, rather than councils, would decide whether there was sufficient evidence to prosecute for criminal offences. 

7.6 Whilst powers of surcharge were abolished under the Local Government Act 2000, an auditor appointed by the Audit Commission under the Audit Commission Act 1998 will continue to play their role in investigating financial impropriety in local government and can recover financial losses from individual councillors on the basis that he or she is responsible for the authority incurring unlawful expenditure. It is yet to be seen whether this power will be transferred to another body given the Government’s announced abolition of the Audit Commission.


7.7 The Local Government Ombudsman was set up to investigate maladministration causing injustice. The law does not define maladministration but the Local Government Ombudsman currently defines its’ mandate as follows:


“We can consider complaints about things that have gone wrong in the way a service has been given or the way a decision has been made, if this has caused problems for you”


Individual or collective actions or failings of councillors may amount to maladministration. The Government has announced that it intends to give the Local Government Ombudsman greater influence. For the first time local authorities will be legally compelled to implement the Ombudsman’s findings. 

8. Timescale for Introduction of the Localism Bill


8.1 It is anticipated that the Localism Bill (of which the provisions in relation to the abolition of the current Standards Regime only form a very small part), will take up to a year before it is brought into force. The sections of the Localism Bill that deal with the abolition of the current Standards Regime are to be brought into force on a day to be appointed by the Secretary of State by way of order. Until the relevant sections of the Localism Bill are brought into force the current statutory framework remains operative. 


8.2 At the time of writing this report, the Bill has had its second reading in the House of Commons and is now at Committee stage in the House of Lords. 


